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civil money penalty proceedings does
not apply to proof of other wrongful
conduct as an aggravating cir-
cumstance.)

(2) Mitigating circumstances. The fol-
lowing circumstances are mitigating
circumstances:

(i) All the services or incidents sub-
ject to a civil money penalty were few
in number and of the same type, oc-
curred within a short period of time,
and the total amount claimed or re-
quested for the services was less than
$1,000.

(ii) The claim or request for payment
for the service was the result of an un-
intentional and unrecognized error in
the process of presenting claims or re-
questing payment and the respondent
took corrective steps promptly after
discovering the error.

(iii) Imposition of the penalty or as-
sessment without reduction would
jeopardize the ability of the respondent
to continue as a health care provider.

(3) Other matters as justice may require.
Other circumstances of an aggravating
or mitigating nature are taken into ac-
count if, in the interests of justice,
they require either a reduction of the
penalty or assessment or an increase in
order to ensure the achievement of the
purposes of this part.

(c) Effect of aggravating or mitigating
circumstances. In determining the
amount of the penalty and assessment
to be imposed for every service or inci-
dent subject to a determination under
§ 402.1(c)—

(1) If there are substantial or several
mitigating circumstances, the aggre-
gate amount of the penalty and assess-
ment is set at an amount sufficiently
below the maximum permitted by
§§ 402.105(a) and 402.107 to reflect that
fact.

(2) If there are substantial or several
aggravating circumstances, the aggre-
gate amount of the penalty and assess-
ment is set at an amount at or suffi-
ciently close to the maximum per-
mitted by §§ 402.105(a) and 402.107 to re-
flect that fact.

(d)(1) The standards set forth in this
section are binding, except to the ex-
tent that their application would re-
sult in imposition of an amount that
would exceed limits imposed by the
United States Constitution.

(2) The amount imposed is not less
than the approximate amount required
to fully compensate the United States,
or any State, for its damages and costs,
tangible and intangible, including but
not limited to the costs attributable to
the investigation, prosecution, and ad-
ministrative review of the case.

(3) Nothing in this section limits the
authority of HCFA or OIG to settle any
issue or case as provided by § 402.19 or
to compromise any penalty and assess-
ment as provided by § 402.115.

§ 402.113 When a penalty and assess-
ment are collectible.

A civil money penalty and assess-
ment become collectible after the ear-
liest of the following:

(a) Sixty days after the respondent
receives HCFA’s or OIG’s notice of pro-
posed determination under § 402.7, if the
respondent has not requested a hearing
before an ALJ.

(b) Immediately after the respondent
abandons or waives his or her appeal
right at any administrative level.

(c) Thirty days after the respondent
receives the ALJ’s decision imposing a
civil money penalty or assessment
under § 1005.20(d) of this title, if the re-
spondent has not requested a review
before the DAB.

(d) If the DAB grants an extension of
the period for requesting the DAB’s re-
view, the day after the extension ex-
pires if the respondent has not re-
quested the review.

(e) Immediately after the ALJ’s deci-
sion denying a request for a stay of the
effective date under § 1005.22(b) of this
title.

(f) If the ALJ grants a stay under
§ 1005.22(b) of this title, immediately
after the judicial ruling is completed.

(g) Sixty days after the respondent
receives the DAB’s decision imposing a
civil money penalty if the respondent
has not requested a stay of the decision
under § 1005.22(b) of this title.

§ 402.115 Collection of penalty or as-
sessment.

(a) Once a determination by HHS has
become final, HCFA is responsible for
the collection of any penalty or assess-
ment.
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(b) The General Counsel may com-
promise a penalty or assessment im-
posed under this part, after consulta-
tion with HCFA or OIG, and the Fed-
eral government may recover the pen-
alty or assessment in a civil action
brought in the United States district
court for the district where the claim
was presented or where the respondent
resides.

(c) The United States or a State
agency may deduct the amount of a
penalty and assessment when finally
determined, or the amount agreed upon
in compromise, from any sum then or
later owing to the respondent.

(d) Matters that were raised or that
could have been raised in a hearing be-
fore an ALJ or in an appeal under sec-
tion 1128A(e) of the Act may not be
raised as a defense in a civil action by
the United States to collect a penalty
under this part.

Subpart C—Exclusions [Reserved]

PART 403—SPECIAL PROGRAMS
AND PROJECTS

Subpart A—[Reserved]

Subpart B—Medicare Supplemental
Policies

Sec.
403.200 Basis and scope.

GENERAL PROVISIONS

403.201 State regulation of insurance poli-
cies.

403.205 Medicare supplement policy.
403.206 General standards for Medicare sup-

plemental policies.
403.210 NAIC model standards.
403.215 Loss ratio standards.

STATE REGULATORY PROGRAMS

403.220 Supplemental Health Insurance
Panel.

403.222 State with an approved regulatory
program.

VOLUNTARY CERTIFICATION PROGRAM:
GENERAL PROVISIONS

403.231 Emblem.
403.232 Requirements and procedures for ob-

taining certification.
403.235 Review and certification of policies.
403.239 Submittal of material to retain cer-

tification.
403.245 Loss of certification.

403.248 Administrative review of HCFA de-
terminations.

VOLUNTARY CERTIFICATION PROGRAM: LOSS
RATIO PROVISIONS

403.250 Loss ratio calculations: General pro-
visions.

403.251 Loss ratio date and time frame pro-
visions.

403.253 Calculation of benefits.
403.254 Calculation of premiums.
403.256 Loss ratio supporting data.
403.258 Statement of actuarial opinion.

Subpart C—Recognition of State
Reimbursement Control Systems

403.300 Basis and purpose.
403.302 Definitions.
403.304 Minimum requirements for State

systems—discretionary approval.
403.306 Additional requirements for State

systems—mandatory approval.
403.308 State systems under demonstration

projects—mandatory approval.
403.310 Reduction in payments.
403.312 Submittal of application.
403.314 Evaluation of State systems.
403.316 Reconsideration of certain denied

applications.
403.318 Approval of State systems.
403.320 HCFA review and monitoring of

State systems.
403.321 State systems for hospital out-

patient services.
403.322 Termination of agreements for Medi-

care recognition of State systems.

Subpart D—[Reserved]

Subpart E—Beneficiary Counseling and
Assistance Grants

403.500 Basis, scope, and definition.
403.501 Eligibility for grants.
403.502 Availability of grants.
403.504 Number and size of grants.
403.508 Limitations.
403.510 Reporting requirements.
403.512 Administration.

Subpart F—[Reserved]

Subpart G—Religious Nonmedical Health
Care Institutions—Benefits, Conditions
of Participation, and Payment

403.700 Basis and purpose.
403.702 Definitions and terms.
403.720 Conditions for coverage.
403.724 Valid election requirements.
403.730 Condition of participation: Patient

rights.
403.732 Condition of participation: Quality

assessment and performance improve-
ment.
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